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UNPUBLISHED OPINION
FLOREY, Judge

*1 Appellant challenges his sentence for kidnapping,
arguing that the district court erred by using an incorrect
criminal-history score and abused its discretion by imposing
a statutory-maximum 480-month sentence that was not
supported by severe aggravating factors. We affirm.

FACTS

Appellant Bryan Blocker was convicted of first—, second—,
and third-degree assault, kidnapping, and domestic assault by
strangulation involving the victim H.B. He was also convicted
of second-degree assault of M.G., who intervened to help
H.B. The facts of this brutal assault and kidnapping are set
forth in this court's earlier opinion, Stafe v. Blocker, No. A15—
1607,2016 WL 7188122 (Minn. App. Dec. 12,2016), review
denied (Minn. Feb. 22, 2107).

Because the state sought an upward durational departure from
the presumptive sentence, a separate sentencing proceeding
was held following the jury's guilty verdicts. The jury
considered nine questions, answering eight of the questions
affirmatively. Appellant had a criminal-history score of two
from prior felony convictions.

The district court concluded that the second— and third-
degree assault convictions involving H.B. were lesser-
included charges and did not enter judgment of convictions
on those charges. The district court sentenced appellant in
the following order: (1) the first-degree assault against H.B.;
(2) second-degree assault against M.G.; (3) kidnapping of
H.B.; and (4) domestic assault by strangulation of H.B.
The court added two criminal-history points for the first-
degree assault and one for the second-degree assault, resulting
in five criminal-history points for the kidnapping sentence.
Relying on the sentencing jury's findings, the court concluded
that the facts of the case constituted “particular cruelty and
they are severe and extreme and beyond what the court
has ever seen in a domestic assault. They're well beyond
what is typical for this type of offense.” Based on this, the
district court imposed a 480-month sentence, the statutory
maximum, for the kidnapping conviction. Using a five-point
criminal-history score, appellant's presumptive sentence was
146 months.

In his direct appeal, appellant challenged the sufficiency
of the evidence supporting the kidnapping conviction, as
well as the sufficiency of the evidence supporting the eight
aggravating sentencing facts, the calculation of his criminal-
history score, and the imposition of the statutory maximum
for the kidnapping conviction. Blocker, 2016 WL 7188122,
at *1. Appellant argued that there was insufficient evidence
to show that H.B. suffered great bodily harm during the
kidnapping, because the great bodily harm had occurred

before he kidnapped her.' Id. at *3. This court concluded that
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a jury could reasonably have found that appellant's restraint
of H.B. while he assaulted her outside the truck constituted
kidnapping. Id at *3-4. Appellant also asserted that the
evidence did not demonstrate that great bodily harm occurred
while he held H.B. captive in the truck, but this court also
concluded that a jury could reasonably find that great bodily
harm occurred during the kidnapping in the truck. Id. at *4.

*2 This court also ruled that the district court had improperly
calculated appellant's criminal-history score for purposes of
the kidnapping sentence because the Minnesota Sentencing
Guidelines do not permit an increase in a criminal-history
score when multiple convictions arise from a single course of
conduct and one of the convictions is for kidnapping. /d. at *¥7.
This court remanded to the district court to reduce appellant's
criminal-history score from five to three for the kidnapping
sentence. Id.

Finally, appellant challenged the district court's imposition
of the statutory-maximum sentence of 480 months. This
court acknowledged that an upward durational departure of
greater than double the presumptive sentence must be based
on “severe aggravating factors.” Id. This court noted that
the departure had been 2.74 times the presumptive sentence
with the improper criminal-history score, and it would be
3.28 times the presumptive sentence with the proper criminal-
history score. Id. Without holding that the imposed sentence
was improper, this court ordered the district court “[i]n light
of our remand for a redetermination of [appellant's] criminal-
history score ... to reconsider [appellant's] sentence for his
kidnapping conviction.” Id. at *8.

On remand, the district court vacated the prior sentence,
applied the correct criminal-history score of three, and
reviewed the jury-found aggravating factors. Stating that the
situation “was far beyond anything the court had seen in the
past,” the district court determined that “[t]he jury's findings
on the aggravating facts clearly support a finding of severe
aggravating circumstances and severe aggravating facts to
justify greater ... than a double upward departure.” The district
court resentenced appellant to 480 months' imprisonment. In
addition to challenging the sentence in this appeal, appellant
alleges that his criminal-history score for purposes of the
kidnapping conviction should be two.

DECISION

WESTLAV  © 2020 Thomson Reuters, No claim to ariginal U.S. Government Works

I

Appellant argues that the district court abused its discretion in
calculating his criminal-history score, which he asserts should
be two, not three. The state has the burden of establishing
a defendant's criminal-history score. See State v. Maley, 714
N.W.2d 708, 711 (Minn. App. 2006) (discussing the state's
burden of proof to justify consideration of a defendant's
out-of-state conviction). “[M]ultiple offenses are sentenced
in the order in which they occurred.” Stare v. Williams,
771 N.w.2d 514, 522 (Minu. 2009) (quotation omitted);
Minn. Sent. Guidelines 2.B.1(e) (Supp. 2013). If a sentencing
dispute involves interpretation of a statute and the sentencing
guidelines, it raises a question of law subject to de novo
review. Willicans, 771 N.W.2d at 520. Here, the issue is
a factual matter: the district court had to determine which
offense occurred first in time. “[I]t is the [district] court's
role to resolve any factual dispute bearing on the defendant's
criminal history score.” State v. Campa, 390 N.W.2d 333, 336
(Minn. App. 1986) (quotation omitted), review denied (Minn.
Aug. 27, 1986); see also State v. Critt, 554 N.W.2d 93, 95
(Minn. App. 1996) (stating that judicial findings of fact are
subject to review for clear error), review denied (Minn. Nov.
20, 1996).

The district court sentenced appellant in the following
order: (1) first-degree assault against H.B.; (2), second-
degree assault against M.G.; and (3) kidnapping of H.B.
On resentencing after remand, the district court sentenced in
the same order. According to a description of the incident,
appellant arrived at the location where H.B. was and hugged
H.B., who rebuffed him. Blocker, 2016 W.L. 7188122, at *1.
M.G. attempted to intervene, but appellant struck H.B. on the
head with a baton, leaving her with a ringing in her ears, a
warm liquid running down her face, and temporary loss of
vision. Id. Appellant struck H.B. repeatedly while she was on
the ground, and then struck M.G. with the baton. /d. After this,
appellant dragged H.B. by her hair to his truck and imprisoned
her in the truck for the next six hours, beating her, strangling
her, and stepping on her neck. /d. at *1-5. The district court's
determination of the order in which the offenses occurred is
supported by clear and convincing evidence.

*3  Appellant argues that this court's earlier opinion
established that appellant kidnapped H.B. when he initially
arrived on the scene and restrained her and, therefore, the
kidnapping occurred before the assault. Appellant challenged
his conviction by alleging that great bodily harm occurred

NS
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before he kidnapped H.B. so he could not be given an
enhanced penalty because the harm did not occur during the
kidnapping; he argued in the alternative that no great bodily
harm occurred after he restrained H.B. in the truck, and he
could not be given an enhanced sentence for that reason.
This court rejected both contentions, concluding that a jury
“could reasonably find beyond a reasonable doubt that his
kidnapping of H.B. occurred when he restrained her against
her will before she entered the truck” and that a jury could
“reasonably conclude that H.B. suffered great bodily harm
during the kidnapping in the truck.” Id. at *3—4. This court
did not conclusively determine that the kidnapping with great
bodily harm occurred in just one location. Moreover, the
offense of kidnapping continued until H.B. was released.
Kidnapping is defined as the confinement or removal of a
person from one place to another without consent. Minn.
Stat. § 609.25, Subd. 1 (2012). Appellant removed H.B. and
confined her until he left her at the hospital, and acts of great
bodily harm occurred during this period of time.

The district court, which heard the evidence and observed
the witnesses, found that the offenses occurred in the order
in which it sentenced the appellant. “Findings of fact are
clearly erroneous if, on the entire evidence, [an appellate
court is] left with the definite and firm conviction that a
mistake occurred.” State v. Diede, 795 N.W.2d 836, 846—
47 (Minn. 2011). The district court's findings are not clearly
erroneous and, therefore, its determination of appellant's
criminal-history score was not an abuse of discretion. We
therefore affirm the district court's calculation of appellant's
criminal-history score.

1L

Appellant argues that the district court abused its discretion
by imposing the statutory maximum sentence, which
represented more than a double-durational departure from
the presumptive sentence, arguing that (1) the district court
relied on facts not found by the jury; (2) the aggravating
circumstances were not severe; and (3) the sentence was
disproportionate when compared to similar offenses.

Guidelines sentences are presumed to be appropriate, and
departures should be made “only when substantial and
compelling circumstances can be identified and articulated.”
Minn. Sent. Guidelines 1.A. (2014). “[T]he question of
whether the district court's reason for the departure is ‘proper’

is treated as a legal issue.” Dillon v State, 781 N.W.2d 588,
595 (Minn. App. 2010), review denied (Minn. July 20, 2010).

This court reviews a district court's decision to depart
from the presumptive guidelines sentence for an abuse of
discretion. If the reasons given for an upward departure are
legally permissible and factually supported in the record,
the departure will be affirmed. But if the district court's
reasons for departure are improper or inadequate, the
departure will be reversed.

State v. Edwards, 774 N.W.2d 596, 601 (Minn. 2009)

(quotation and citations omitted).

The upper limit for a sentencing departure is the statutory-
maximum sentence. Dillon, 781 N.W.2d at 596. This court has
“generally deferred entirely to the district court's judgment on
the proper length of departures that result in sentences of up
to double the presumptive term.” /d. But a sentence of greater
than double the presumptive sentence must be supported by
severe aggravating circumstances. /d.

In his first appeal, appellant challenged the sentencing jury's
factfinding, arguing that the evidence was either insufficient,
ovetlapped with elements of the charged offenses, or did
not provide a basis for aggravating his sentence. Blocker,
2016 WL 7188122, at *5-6. This court rejected appellant's
arguments, concluding that the evidence to support the
aggravating facts was sufficient and any aggravating factor
that makes the offense significantly more serious than the
typical offense can be used, even if it relates to another
offense committed in the same course of conduct. /d
This court remanded to the district court to apply the
proper criminal-history score, and to reconsider appellant's
aggravated sentence for kidnapping. /d. at *8. But this court
did not rule that imposition of the statutory maximum was
improper.

*4 Appellant argues that the district court relied on facts
not admitted by the appellant or found by the sentencing
jury. The district court addressed all eight aggravating facts
found by the jury. The district court stated that “the horrific
nature of this assault was shocking and shocking to the court
who has seen domestic assaults on a regular basis in my
practice of law and being a judge. This was far beyond
anything the court had seen in the past.” The court also noted
that H.B. testified that she had been assaulted for years and
suffered multiple broken bones, strangulations, and “constant
intimidation and degradation.” These are not facts found
by the sentencing jury or admitted to by appellant. But in
sentencing appellant, the district court stated that “[t]he jury's
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findings on the aggravating facts clearly support a finding
of severe aggravating circumstances and severe aggravating
facts to justify greater than ... double upward departure.” The
district court also adopted all the statements the court made
at the original sentencing. At the original sentencing hearing,
the court said, “There are severe, substantial and compelling
aggravating factors in this case, and the court finds that in
particular with the kidnapping, that the factors found by the
jury ... constitute particular cruelty. And those factors are
severe. They are beyond anything this court has ever seen in
a domestic assault.”

A sentencing jury must find facts beyond a reasonable doubt
that provide substantial and compelling reasons for a court to
impose an aggravated sentence. State v. Rourke, 773 N.W.2d
913, 919 (Minn. 2009). But “the district court must explain
why the circumstances or additional facts found by the jurors
in a Blakely trial provide the district court a substantial and
compelling reason to impose a sentence outside the range
on the grid.” /d at 920. The district court explained that
the additional facts found by the sentencing jury showed
that appellant acted with particular cruelty toward H.B. The
supreme court concluded in Rourke “that the particular cruelty
aggravating factor is a reason that explains why the additional
facts found by the jury provide the district court a substantial
and compelling basis for imposition of a sentence outside the
range on the grid.” Id.

The district court acknowledged other evidence presented
at trial that it found differentiated this case from similar
assault offenses. But at the sentencing hearing, the court
cited the jury-found facts to support an upward departure.
And, ultimately, an upward departure is permissible when
the facts of a particular offense differ markedly from similar
offenses. The district court's statements that this offense was
“shocking” and “beyond anything the court had seen in the
past” reflect this standard.

Appellant argues that the factors were not severe enough
and not similar to those found in other cases that supported
a greater than double departure. “A greater than double
departure is warranted only in the rare case where severe
aggravating circumstances exist.” State v. dyala-Leyva, 848

Footnotes

N.W.2d 546, 558 (Minn. App. 2014) (quotation omitted),
review denied (Minn. Aug. 11, 2015). “Although the supreme
court acknowledged early on ... that there is no clear line that
marks the boundary between ‘aggravating circumstances’
justifying a double departure and ‘severe aggravating
circumstances’ justifying a greater than double departure, the
[appellate] court has not been greatly deferential to the district
court's severity determinations.” Dillon, 781 N.W.2d at 596
(quotation and citation omitted). An appellate court draws
on its “broader, multijurisdictional perspective” to conduct
a “less deferential” review of a district court's decision to
impose a sentence representing more than a double upward
departure. /d. at 598.

In Dillon, this court affirmed the imposition of the statutory
maximum for a first-degree assault conviction, reciting the
severe nature of the aggravating factors, including permanent
injuries, and the prolonged nature of the assault of a
vulnerable victim. /d. at 601-02. This matter shares some of
the same features as Dillon: a prolonged assault over a period
of hours, a victim vulnerable because of being held captive in
appellant's van, differing types of assault, including beating
and strangulation, and a certain degree of taunting: Dillon
asked his victim “how does that feel?” in between each blow,
and appellant made H.B. look for the baton he had beaten her
with. Id. at 593. Dillon suggests that this court can exercise
its discretion in its review of the severely aggravated sentence
and can “find an abuse of discretion and reduce a sentence for
uniformity's sake when the departure results in a term that is
longer than sentences for similar or more serious crimes.” /d.
at 598.

*5 We see no abuse of discretion. The circumstances of
this kidnapping were brutal and shocking far beyond those
we have reviewed in other kidnapping matters. The district
court properly relied on severe aggravating facts found by a
sentencing jury and properly concluded that appellant acted
with particular cruelty.

All Citations

Not Reported in N.W. Rptr., 2017 WL 3864007

1 If great bodily harm occurs during a kidnapping, the statutory maximum sentence is 40 years, rather than 20 years. Minn.

Stat. § 609.25, subd. 2(2) (2012).

WESTLAW  © 2020 Thomson Reuters. No claim to original U S Government Works



27-CR-20-12949 I
Filed in District Court

State of Minnesota
10/12/2020 3:31 PM

State v. Blocker, Not Reported in N.W. Rptr. (2017)
2017 WL 3864007 -

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.

WESTLAW © 2020 Thomscﬁeu;ers. No claim to original U.S. Government Works. 5




27-CR-20-12949 I
Filed in District Court

State of Minnesota
10/12/2020 3:31 PM

Briviesca v. State, Not Reported in N.W.2d (1994)
1994 WL 233606

1994 WL 233606
Only the Westlaw citation is currently available.

NOTICE: THIS OPINION IS DESIGNATED AS
UNPUBLISHED AND MAY NOT BE CITED EXCEPT
AS PROVIDED BY MINN. ST. SEC. 480A.08(3).

Court of Appeals of Minnesota.

Enrique BRIVIESCA, petitioner, Appellant,
V.
STATE of Minnesota, Respondent.

No. C3-94-21.

|
May 31, 1994.
|
Review Denied July 8, 1994.

Appeal from District Court, Meeker County; JohnJ. Weyrens,
Judge.

Attorneys and Law Firms

John M. Stuart, State Public Defender, Susan K. Maki, Asst.
State Public Defender, Minneapolis, for appellant.

Hubert H. Humphrey, 11, Atty. Gen., Robert A. Stanich, Asst.
Atty. Gen., St. Paul, Michael J. Thompson, Meeker County
Atty. Gen., Litchfield, for respondent.

Considered and decided by LANSING, P.J., and FORSBERG
and DAVIES, JJ.

UNPUBLISHED OPINION
DAVIES, Judge.

*1 Appellant challenges the denial of postconviction relief
from his first degree criminal sexual conduct conviction. He
alleges prosecutorial failure to make a necessary disclosure,
error in jury instruction, and improper sentence. We affirm.

FACTS

Appellant Enrique Briviesca, Jr., who lived with his girlfriend
and her young children from July to December 1991, was

convicted of first degree criminal sexual conduct for sexually
abusing the girlfriend's eight-year-old daughter. Appellant
controlled the house while he lived there, required the victim
to call him “dad,” and attacked her on several occasions while
her mother was away. On each occasion, appellant covered
the victim's face with a blanket or towel and penetrated her
vagina with his penis and his finger.

After appellant's arrest, a jailer asked him to speak with an
investigator about the case, and appellant refused. Because
there was no record of this conversation, the prosecutor did
not disclose it to appellant's counsel, who did not learn of the
conversation until trial.

Appellant was charged with four counts of first degree
and three counts of second degree criminal sexual conduct.
The court instructed the jury separately on each count, and
submitted separate verdict forms for each count. The jury
was not, however, given the final sentence of CRIMIJIG 3.20,
advising how uncertainty in multi-charge cases should be
handled. The jury found appellant guilty on all counts.

For convenience in sentencing, the trial court vacated all
convictions except for one count of first degree criminal
sexual conduct. The sentencing court departed from the
presumptive sentence of 86 months, and sentenced appellant
to 116 months based on the multiple acts, and the victim's age
and particular vulnerability. Appellant, who did not appeal his
conviction, sought postconviction relief under Minn.Stat. §
590.01-.06 (1992), which relief was denied.

DECISION

Appellant alleges that his conversation with the jailer was an
“oral statement,” and that the prosecutor's failure to disclose
the conversation was prejudicial. Appellant relies on State v.
Kaiser, 486 N.W.2d 384, 387 (Minn.1992), and contends that
the postconviction court should have ordered a new trial as a
sanction for the nondisclosure. We disagree.

A prosecutor must disclose “the substance of any oral
statements which relate to the case.” Minu.R.Crim.P. 9.01,
subd. 1(2). In Kaiser, the prosecutor deliberately withheld
information that should have been disclosed. Kaiser, 486
N.W.2d at 387. Here, however, the prosecutor did not disclose
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the information based on a good-faith interpretation of rule
9.01.

Furthermore, the prosecution did not
nondisclosure and made almost no use of the undisclosed

exploit the

conversation. After appellant presented evidence that no one
had questioned him while in custody, the prosecutor asked
appellant whether he remembered his conversation with the
jailer. After appellant responded “No, I don't recall,” the
prosecutor did not cross-examine, call any witnesses, or offer
other evidence to rebut appellant's testimony. Nor did the
prosecutor refer to the issue in closing argument.

*2 Thus, appellant's conversation with the jailer was, at
most, a marginal issue at trial. The postconviction court
did not abuse its discretion by finding that there was not
a reasonable probability that the outcome would have been
different if the conversation had been disclosed.

II.

Appellant argues that the trial court erred by failing to instruct
the jury under CRIMJIG 3.20, which states that if the jury
finds the defendant committed a crime, but is unsure which
crime, the jury should find the defendant guilty of only the
lesser crime. 10 Minnesota Practice, CRIMIIG 3.20 (1990).

Here, however, appellant did not request any such instruction
at trial and did not object to the lack of that instruction, Where
a defendant fails to object at trial he cannot challenge the jury
instructions on appeal. State v. Dahlstrom, 276 Minn. 301,
310-11, 150 N.W.2d 53, 60-61 (1967). Furthermore, the court
instructed the jury separately on each count. Accordingly, we
find no error.

III.

This court reviews a sentencing departure for abuse
of discretion. State v Garcia, 302 N.W.2d 643, 647
(Minn.1981). This court will affirm a departure if sufficient
evidence to justify departure appears in the record, even if the
stated reason is invalid. Hilliams v. State, 361 N.W.2d 840,
844 (Minn.1985).

But a court may not depart upward from the sentencing
guidelines for conduct that is an element of the offense. State
v. Brusven, 327 N.-W.2d 591, 593 (Minn.1982). Here, the

trial court sentenced appellant for a violation of Minn.Stat.
§ 609.342, subd. 1{h)(v) (1990). The elements of this crime
are: (1) sexual penetration; (2) by a person with a significant
relationship to the victim; (3) while the victim is under 16
years of age; and (4) the sexual abuse involves multiple
acts committed over an extended period of time. Minn.Stat.
§ 609.342, subd. 1(h)(v) (1990). A significant relationship
includes an adult who resides in the same house as the victim.
Minn.Stat. § 609.34 1, subd. 15 (1990).

At sentencing, the trial court based its upward departure on,
among other things, the victim's particular vulnerability. In
affirming the trial court's sentence, the postconviction court
found that the victim was particularly vulnerable based on: (1)
her age, (2) because appellant covered her face with a blanket
or towel during the offenses, and (3) because appellant had a
significant relationship with her and lived in the same house.

We believe the postconviction court did not abuse its
discretion because the record supports the finding that
the victim was particularly vulnerable, and particular
vulnerability is not an element of this offense. A victim
can be particularly vulnerable because of age, even if age
is an element of the offense. Srate v. Partlow, 321 N.W.2d
886, 887 n. | (Minn.1982) (victim two years old). Moreover,
the record indicates that appellant physically restrained the
victim during the assaults, and dominated both the victim and
her household. Thus, a basis for the departure-the victim's
particular vulnerability-appears in the record. See State v.
Kobow, 466 N.W.2d 747,753 (Minn.App.1991) (holding that
victim's particular vulnerability, alone, is sufficient to support
upward departure), pet. for rev. denied (Minn. Apr. 18, 1991).

*3 Nor do we believe that the extent of the departure
is disproportionate. The court deviated upward by only 35
percent. The sentencing court did not abuse its discretion in
sentencing appellant to 116 months in prison.

IV,

Appellant raises several issues in his supplemental pro se
brief. Because appellant did not raise these issues in his
petition for postconviction relief, they are not before this court
at this time.

Affirmed.

o

WESTLAW  ©3 2020 Thomson Reuters, No claim to onginal U.5. Government Works, 2
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UNPUBLISHED OPINION

SCHUMACHER, Judge.

FACTS

*1 Appellant was convicted by jury of two counts of
criminal sexual conduct in the first degree in violation
of Minn.Stat. §§ 609.342 1(d)(e) (1988). The trial court
sentenced appellant to the statutory maximum sentence of 240
months, two and one-half times the presumptive sentence.

Filed in District Court
State of Minnesota
10/12/2020 3:31 PM

DECISION

Appellant contends there was insufficient evidence to convict
him. In reviewing appellant's claim of insufficient evidence
this court limits its inquiry to whether the fact finder could
have reasonably found the appellant guilty on the evidence
adduced at trial. State v. Merrill, 274 N.W.2d 99, 11l
(Minn.1978). This court must review the evidence in the
light most favorable to the state. /d. A review of the facts
clearly indicate that there was sufficient evidence to convict
defendant of both counts.

II.

Appellant contends that the facts do not justify the
upper durational departure. Generally, when aggravating
circumstances are present, the upper limit on a durational
departure is double the Sentencing Guidelines maximum
presumptive sentence. State v. Glaraton, 425 N.W.2d 831,
834 (Minn.1988); State v. Evans, 311 N.W.2d 481, 4383
(Minn.1981). But when the aggravating circumstances are
severe, the doubling limit does not apply. State v. Glaraton,
425 N.W.2d at 834; State v. Stumm, 312 N.W.2d 248, 249
(Minn.1981).

The trial court by written findings concluded that the victim
was particularly vulnerable, that the crime was committed
with particular cruelty, and that the conviction was for an
offense where the victim was injured and concluded that these
facts justified the upward departure. We agree.

The victim was 17 years of age at the time and living
alone in an apartment with her 15-month-old son. The
trial court found that her zone of privacy was invaded
when she was handcuffed and raped at knife point in her
apartment in the presence of her son. See State v. Winchell,
363 N.w.2d 747, 751 (Minn.1985). Appellant handcuffed
the victim from behind to render her helpless. See State
v. Winchell, 363 N.W.2d at 751 (binding victim may be
considered in determining whether offense committed in
particularly serious way). Appellant committed multiple acts
of penetration on the victim both vaginally, and orally,
ejaculating in the victim's mouth. See State v. Glaraton,
425 N.W.2d at 834 (multiple acts of penetration constitute

WESTLAW  © 2020 Thomson Reulers. No claim to original U.S. Government Works
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aggravating factor for more than double departure). Appellant
committed the rape in the presence of the victim's 15-
month-old son. See State v. Gaines, 408 N.W.2d 914,
918 (Minn.Ct.App.1987), pet. for rev. denied (Minn. Sept.
18, 1987) (commission of sexual assault in presence of
child aggravating factor justified two and one-half times
presumptive sentence. Furthermore, the victim suffered injury
to her wrists from the handcuffs.

We conclude the trial court was justified in departing more
than double the presumptive sentence.

Appellant further contends that the trial court's departure was
in part a punitive measure for his electing to go to trial. We

Filed in District Court
State of Minnesota
_}2/12/20_20 3:31 PM

find no merit in this claim. See State v. Mollberg, 310 Minn.
376,246 N.W.2d 463, 471 (1976). The trial court clearly and
thoroughly stated on the record the evidence justifying an
upward departure. Moreover, the court clearly considered the
presentence investigation report and the prosecutor's request
in determining whether to depart from the guidelines.

*2 Affirmed.

All Citations

Not Reported in N.W.2d, 1989 WL 131588
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There existed several aggravating factors in
the trial court's record to support an upward
sentencing departure. The court listed several
factors for the upward departure, including, the
fact that the sexual assault was committed in the
victim's bedroom, which was a zone of privacy,
and the fact that the defendant threatened the
victim with a gun and knife during the assault.
Additional factors that existed in the record to
support the upward departure included the fact
that the defendant penetrated the victim multiple
times, that the defendant committed the crime
with particular cruelty, and that the assault was
made upon a particularly vulnerable victim. 49
M.S.A., Rules Crim.Proc., Rule 27.03.
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UNPUBLISHED OPINION
BJORKMAN, Judge.

*1 Appellant challenges the district court's denial of his
petition for postconviction relief, arguing that the sentencing
court failed to state on the record the factors supporting his
upward sentencing departure. Because there is a sufficient
basis in the record to support the departure, we affirm.

FACTS

In the early morning on July 4, 2000, appellant Jude Halter
forcefully entered a private residence in Winona and sexually
assaulted a female who was asleep in the home. Halter
handcuffed the victim and threatened her with a gun during
the assault. On July 24, Halter entered a different residence
in Winona with the intent to sexually assault another sleeping
female. As Halter approached the bed, the female awoke and
yelled out. Halter fled from the residence.

Halter was subsequently apprehended and charged with
multiple counts of burglary, first-degree criminal sexual
conduct, kidnapping, and fourth-degree criminal sexual
conduct related to the two incidents. Halter pleaded guilty to
first-degree criminal sexual conduct and first-degree burglary
for the July 4 incident and to first-degree burglary and first-
degree attempted criminal sexual conduct for the July 24
incident. The state agreed to dismiss the remaining charges.

The plea agreement also contained a joint sentencing
recommendation, including a 129-month executed sentence
for the first-degree criminal-sexual-conduct charge, which
represented the presumptive sentence of 86 months plus a
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50% aggravated durational departure. Halter acknowledged at
the plea hearing that he understood the joint recommendation
and that it was what he expected to happen at sentencing.

At the sentencing hearing on April 1, 2003, the state outlined
the bases for the agreed-to upward departure, explaining that
the joint sentencing proposal

presupposes a 50 percent aggravated durational departure
for the completed offense on July 4th, 2000, and that
upward durational departure is supported by the following
aggravated factors:

First, the defendant committed the crime within the victim's
zone of privacy; right in the victim's bedroom; in the middle
of the night; it was a violation of a place where she had
every right to feel protected and safe;

Second, the defendant committed this crime while
threatening the use of both a semiautomatic handgun and
a knife;

Third, the defendant committed this crime with multiple
penetrations; he twice entered her and twice ejaculated;

Fourth, the defendant committed this crime with particular
cruelty; you've heard the words: “Have a nice 4th of July.”
“You've made Winona proud tonight.” “Thanks for leaving
the window open for me.” “I'll kill you if you report this
to the police.”

And finally ... this defendant committed this crime against
a particularly vulnerable victim. As I said, he entered the
[ ] victim's bedroom as she slept; he threatened her with
a knife and a gun; he racked [a round] into the chamber
of his semiautomatic handgun that he then pressed against
her temple; and the defendant put handcuffs on the victim
before the rape even began.

*2 Defense counsel stated he did not “disagree with any of
the aggravating factors that [the state] cited.” The sentencing
court did not restate the departure grounds on the record but
stated it would do so in its written departure report and that
the reasons “will essentially be for the same or similar reasons
as have been expressed in the recommendations that I have
heard here today.”

On July 20, 2007, Halter filed his second petition for

postconviction relief,l arguing that the sentencing court failed
to state on the record findings of fact to support its upward
departure and erred in imposing a ten-year conditional-
release period. The postconviction court affirmed the upward

WESTLAW @ 2020 Thomson Reuters. No claim o original U 8. Government Works

departure but amended the conditional-release period to five
years. This appeal follows.

DECISION

On appeal from a decision by a postconviction court to deny
relief, we review whether the court's findings are supported
by sufficient evidence in the record and will not disturb the
court's decision unless it constitutes an abuse of discretion.
Dukes v. State, 621 N.W.2d 246, 251 (Minn.2001). But
we review issues of law, including the interpretation of
procedural rules, de novo. Leake v State, 737 N.W.2d 531,
535 (Minn.2007).

Minn. R.Crim. P. 27.03, subd. 4(C), requires the district court
to state, on the record, the factual basis for any sentence that
departs from the sentencing guidelines applicable to the case.
The rule is consistent with our supreme court's direction to
comply with the sentencing guidelines: “If no reasons for
departure are stated on the record at the time of sentencing,
no departure will be allowed.” Williains v. State. 361 N.W.2d
840, 844 (Minn.1985). The requirement enables reviewing
courts to meaningfully examine departures on appeal. Stare v.
Peterson, 405 N.W.2d 545, 547 (Minn.App.1987).

Halter argues that the postconviction court erred in denying
his postconviction challenge to the upward sentencing
departure because the sentencing court failed to state on the
record the factors supporting the departure. We disagree. This
is not a case in which we are left to speculate as to the
departure grounds. The sentencing court stated that it was
“inclined to adopt the joint recommendation that has been
made in substantially all of its respects,” and that

although I have not specified the grounds that I'm relying
upon [ ] for the aggravated durational departure ..., I
will do so in the departure reports to be filed with the
Guidelines Commission, and they will essentially be for
the same or similar reasons as have been expressed in the
recommendations that I have heard here today.

The district court further stated, when confirming Halter's

agreement to the recommended sentence:

[Gliven everything that was presented in support of the
[s]tate's position on sentencing here [and] given the number
and nature of the identified aggravating circumstances that
might be considered in determining the duration of your
sentence for the most serious of these offenses here today,
that there is a showing of grounds that would support

I
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substantially longer than a[50%)] durational aggravated
departure from the sentencing guidelines.
*3 These statements identify the reasons for the departure
with the requisite specificity to permit us to review them.

Moreover, the record evidence is sufficient to affirm the
departure. Williams, 361 N.W.2d at 844; see also Stale v.
Martinson, 671 N.W.2d 887, 894 (Minn.App.2003) (“Even if
the [sentencing] court's express findings were not explained
with particularity, this court must affirm the departure if
the record contains valid and sufficient reasons to support

the departure.”), review denied (Minn. Jan. 20, 2004).2
Halter does not address this aspect of the analysis-that an
aggravated sentencing departure may be affirmed even when
the departure grounds are not expressed with particularity so
long as there is sufficient evidence in the record to justify the
departure. Instead, Halter cites State v. Geller; 665 N.W.2d
514, 517 (Minn.2003), in which the supreme court reversed
this court's decision to remand and allow the sentencing court
to place its departure grounds on the record after the fact.
But Halter's reliance on Geller is misplaced; there is no
indication that the record in Geller contains any expression of
the reasons justifying the sentencing departure.

By contrast, here, the state explicitly outlined numerous
factors justifying the upward departure at the sentencing
hearing, including: (1) the assault was committed within the
victim's zone of privacy; (2) the defendant threatened the
victim with a gun and knife during the assault; (3) there
were multiple penetrations; (4) the defendant committed
the crime with particular cruelty; and (5) the assault was
made upon a particularly vulnerable victim. These factors are
sufficient to support departure. See State v. Fan Gorden, 326
N.W.2d 633, 635 (Minn.1982) (upward departure justified
because rape occurred within victim's zone of privacy); State

v. Herberg, 324 N.W.2d 346, 350 (Minn.1982) (upward
departure justified where rapist forced victim to submit to
multiple penetrations); Minn. Sent. Guidelines ILD.2.b.(1)-
(2) (fact that victim was particularly vulnerable and treated
with particular cruelty included among nonexclusive list of
aggravating factors that justify departure).

Additionally, defense counsel stated on the record at the
sentencing hearing: “I don't disagree with any of the
aggravating factors that [the state] cited to the Court. There's
no way to minimize what happened, no way to minimize
what he did.” And Halter responded “yes” when asked by
the sentencing court: “Today do you wish this Court to
confirm your convictions and go forward for sentencing now
as scheduled with the expectation that the sentencing will be
substantially as recommended?” Based on this record, there is
no doubt that the district court, prosecutor, defense attorney,
and Halter himself were aware of the aggravating factors that
justified the durational departure. Because Halter was able to
evaluate his case and prepare his appeal, and we are likewise
able to meaningfully review the departure, we conclude that
the Williams requirements are met. See Peterson, 405 N.W.2d
at 547.

*4 Because the record plainly establishes the existence
of aggravating factors to support the upward sentencing
departure, the postconviction court did not err in denying
Halter's petition.

Affirmed.

All Citations

Not Reported in N.W.2d, 2008 WL 5136978

Footnotes
> Retired judge of the Minnesota Court of Appeals, serving by appointment pursuant to Minn. Const. art. VI, § 10.
1 Halter filed his first postconviction petition in December 2004, seeking a reduction of his sentence to the presumptive

guidelines sentence pursuant to Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004). The
postconviction court postponed its consideration of Halter's petition pending the supreme court's decision in State v.
Houston, 702 N.W.2d 268, 273-74 (Minn.2005) (holding that Blakely is not a “watershed” rule requiring retroactivity).
Following Houston, Halter agreed that he was not entitled to postconviction relief pursuant to Blakely and dismissed his
petition.

2 We note that if Blakely applied here, this court could not review the sufficiency of the evidence to justify the departure.
See State v. Jones, 745 N.W.2d 845, 851 (Minn.2008) (holding that pursuant to Blakely, when the district court states
inadequate or improper reasons for a departure on the record, appellate courts no longer follow the past practice of
independently reviewing the record for sufficient evidence to justify the departure because that is now a function for the
jury, unless waived by the defendant).
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